


2016

Minnesota Sentencing Guidelines Commission
658 Cedar Street, Suite G-58
St. Paul, MN 55155

Voice: 651-296-0144

Website: http://mn.gov/sentencing-quidelines/
E-mail: sentencing.gquidelines@state.mn.us

Persons with hearing or speech disabilities may contact
us via their preferred Telecommunications Relay Service.

Reports are available in alternative formats upon request.

Commission Members

Christopher Dietzen, Associate Supreme Court Justice (Retired), Chair and
Designee of the Chief Justice of the Minnesota Supreme Court

Heidi Schellhas, Vice-Chair and Minnesota Court of Appeals Judge

Angela Champagne-From, Public Member

Valerie Estrada, Corrections Unit Supervisor, Hennepin County Community
Corrections & Rehabilitation

Paul Ford, Saint Paul Police Commander

Caroline Lennon, First Judicial District Court Judge

Cathryn Middlebrook, Chief Appellate Public Defender

Peter Orput, Washington County Attorney

Tom Roy, Commissioner of Corrections

Yamy Vang, Public Member

Mark Wernick, Senior Judge, Public Member

Commission Staff

Nathaniel J. Reitz, Executive Director

Nicole Jasperson, Research Analyst

Kathleen Madland, Research Analyst Intermediate
Linda McBrayer, Management Analyst 4

Jill Payne, Senior Research Analysis Specialist
Anne Wall, Senior Research Analysis Specialist

| MSGC: 2016 Data Summary


http://mn.gov/sentencing-guidelines/
mailto:sentencing.guidelines@state.mn.us

Table of Contents

Background INfOrMation.........couuiiiii e e e e e e e e 1
Goals of the Minnesota Sentencing GUIAEINES ...........ooeiiiiiiii i 1
How the Sentencing GUIElNES WOTK ...........uuuuuimiiiiiiiiiiii e 1
Changes to the Sentencing Grids OVEr TiME .....uuiiiiiiiiiieccis e e e e e aaenes 3
MSGC MONIOIING DALA ...ttt nensenenenes 5

Data for Cases Sentenced iN 2016 .......ccooeuuuuiiiiie e e e e e s e e e e e e e eeeeeenans 5
Case Volume and DisStriDULION ...........eiiii it e e e et e e e eeeeeeeees 7
INCAICEIAtION RAES .....ciieiieeeieiiie et e e e s e e e e e e ettt r e s e e e e e e eeaeta e e e e eeeeeeastnnaaaaeaeees 16
Average Pronounced Sentences (DUratiOnNsS)..........ccuuuiiiiiiieeiiieeiiiiies e eee e e e eeeaaa s 20

Departures from the Sentencing GUIAElNES..........oouuiiiiiiii e 22
DIy olo R 1 i o] g F= U BI=T o T U 11 ] LT SRR 23
DUTrAtioN@l DEPAITUIES ......uuuuiiiiiiiiiiiittii e 30

D= L= 1= 0] =3P 36
Table 4. Felony-Level Convictions Receiving Misdemeanor or Gross Misdemeanor
Y= LT Lo ST K kS 3 K2 0 1 T 36
Case Volume and DiStribULION ............iiiieiiie e e e e e e e e e e e e e e eeenanes 37
Table 5. Volume of Offenders by Gender, 1981-2016...........c.cccceeiieeiiiiiiiiiiiiie e 37
Table 6. Volume of Offenders by Offense Type, 1981-2016 .........ccooeveiieiiieiiiieeeeeeeeeeeeeeeeen 38
Table 7. Volume of Offenders by Race/Ethnicity, 1981-2016.............ccovvvieeiieeeriiiiiiiiiieeeeene, 40
Table 8. Offense Type by RaACE, 2016........cccoeiiiiiiiiiiie e 41
Table 9. Volume of Offenders by Judicial District, 1981-2016............cccuvviiiiiieeerrriiiiiiineeeeeenn, 45
Table 10. Volume of Offenders by Severity-Level Group and Criminal-History Group, 1978,

S 1 I 0 I TR 46
Table 11a. Distribution of Offenders by Severity and History, 2016 ...............ccoooviiiiiiieennenn... 48
Table 11b. Distribution of Offenders by Severity and Criminal History, Sex Offender Grid,

120 PR USPUURPEPRR 49
Table 11c. Distribution of Offenders by Severity and Criminal History,.............ccooeeeeeeeeeeenn. 50
Drug Offender Grid, 2016 .......ooouuiiiiee et e e e et e e e e e anean s 50
INCAICEIAtION RALES .....ccceiieeeiii e e e e e e ettt a s e e e e e e e e et e e e e aaeeeetttaaaaaeaaees 50
Table 12. Imprisonment Rate by Gender, 1978, 1981-2016..........cccevveieiiiiiiieeaaeeeeiiiiaaeee e 51
Table 13. Imprisonment Rate by Race/Ethnicity, 1978, 1981-2016..........cccccceevvvevvvinineeeeenn. 52

Table 14. Imprisonment Rates by MN Judicial District, 1978, 1981-2016............ccccvvuierennnn. 54



2016

Table 15. Incarceration in Local Facilities as Condition of a Stayed Sentence by Gender,

I T K 1o 3 0 G 56
Table 16. Incarceration in Local Correctional Facilities by Race/Ethnicity, 1978, ................. 57
S ST R 0 1 T PSRRI 57
Table 17. Incarceration Rates in Local Correctional Facilities by Judicial District, 1978, 1981-
20 SRR SPOPUPPPRPRRR 58
DT oL T (B SR o = | =S 59
Table 18. Dispositional Departures by Gender, Race, and Judicial District, 2016 ................. 59
Table 19. Dispositional Departures for Presumptive Stays and Presumptive Commits by
Gender, Race/Ethnicity, and Judicial DiStrict, 2016.............uuuuuummmmimiiiiiiiiiiiiiiiiiieieeeeeeeeeees 60
Table 20. Durational Departures, 1981-2016 ..........cceeiieeiiiiiiiiiiiie e e 61
Table 21. Durational Departures by Gender, Race, and Judicial District, 2016 ..................... 62
Table 22. Durational Departures by Gender, Race/Ethnicity, and Judicial District, Executed
Prison Sentences ONIY, 2016 .......ccoiiieiiiieiiiiis e e e e e e e e e e e eaeae e s e e e e e e eeaaeenns 63
County TaBIES ... 64
Table 23. Number of Offenders Sentenced and Incarceration Rates by County, 2016.......... 64
Table 24. Dispositional Departure Rates by COUNLY, .......ccovveeeeeeieeeeee e 67
Table 25. Durational Departures by County, Executed Prison Sentences Only, 2016........... 71
Minnesota JUudiCial DiSTICT IMAP .....uuuuuuuiiiiiiiiiiiiiiii e eseeeeeeeenes 74
Standard SEentenCING Grid .......oooiiiiiiii e e e e e e e e aaanes 75
ST Q@ 1= Yo =T o ] o o RSP 76
DruQ OFffENAEI G ... ittt 77

About This Report

This data report has been prepared by the research staff of the Minnesota Sentencing Guidelines

Commi ssion in fulfillment of the Commi ssionds st a
center for information on sentencing practices. This is not a policy document. Nothing in this report

should be construed as a statement of existing policy or recommendation of future policy on behalf

of the Commission itself, or as an authoritative interpretation of the Minnesota Sentencing

Guidelines, Minnesota statutes, or case law.
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Background Information

Minnesota adopted a sentencing guidelines system effective May 1, 1980, in order to create a
more uniform and determinate sentencing system.

A sentencing guidelines system provides the legislature with a structure for determining and
maintaining a rational sentencing policy. Through the development of sentencing guidelines, the

legislature determines the goals and purposesoft he st at eds s eThe¢ Guidelines g

represent the general goals of the criminal justice system. They also specifically recommend what
the appropriate sentence should be for an individ u a | of fender , gi ven
offense and criminal record.

The system is intended to ensure that offenders convicted of serious crimes, particularly crimes
against persons, or with lengthy criminal records are sentenced to prison. The Guidelines may
be, and often have been, modified to increase penalties for offenders. The system allows these
modifications to be implemented uniformly throughout the state. A monitoring system has been
developed to provide information on sentencing practices. This information is used to evaluate
sentencing policy, identify sentencing trends and to determine how sentencing policy impacts
correctional resources.

Goals of the Minnesota Sentencing Guidelines

The goals of the Minnesota Sentencing Guidelines are:
A To better assure public safety.

A To promote uniformity in sentencing so that offenders who are convicted of similar types of
crimes and who have similar types of criminal records are similarly sentenced.

A To provide truth and certainty in sentencing.

A To establish proportionality in sentencing by emphasizing a fij us't desertso

Offenders convicted of serious violent offenses (even with no prior record), those with repeat
violent records, and those with more extensive non-violent criminal records are recommended
the most severe penalties.

How the Sentencing Guidelines Work

To understand the data on sentencing practices, it is necessary to have a general knowledge of
how the Guidelines work and what factors are used to determine the recommended sentence.
The following pages provide a brief explanation of how the Minnesota Sentencing Guidelines are
applied to individual cases.

t

syst

he

of

Mi nnesotads Guidel i nes aThe vetialssxdsdepresentsahe gewveritdof st r uct

the offense of conviction. The Commission has ranked offenses that are felonies under Minnesota
law into eleven severity levels. Offenses for which a life sentence is mandated by statute (first-
degree murder and certain criminal sexual conduct offenses) are excluded from the Guidelines.
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A separate Sex Offender Grid, with severity levels from H! to A (most serious), is used for
sentencing sex offenses. A separate Drug Offender Grid, with severity levels from D1 to D9, was
implemented for drug offenses committed after July 31, 2016.

The horizont al axi s rcraninal bistoeyrahdsincludésepointsffof: ganialigyr 6 s
weighted prior felony sentences; some prior misdemeanor/gross misdemeanor sentences; limited

prior serious juvenile offenses;andfic ust od,y B f at b waspldcédenrcahnement or

on community supervision before the current offense was committed.

Standard Sentencing Grid

CRIMINAL HISTORY
0 1 2 3 4 5 6+ Sex Offender Grid

11 CRIMINAL HISTORY
10 0 1 2 3 4 5 6+
9 A
8 B
C
7 >
x E D
w 6 x
= Y E
» O O
? F
4
3 G
2 H
1

Drug Offender Grid
CRIMINAL HISTORY
0 1 2 3 4 5 6+

D9
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D4
D3

D2
D1

SEVERITY

1 Failure to register as a sex offender, which carries a mandatory minimum prison sentence (Minn. Stat. § 243.166),
is the only offense ranked at severity level H. Therefore, the recommended disposition according to the Guidelines is
commitment.
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Presumptive Sentence

The recommended Guidelines sentence (presumptive sentence) is generally found in the cell of
the Sentencing Guidelines Gr i d wher e t briminabHistory scdre and severity level
intersect. The numbers in the cells are recommended lengths of prison sentences in months.

For cells within the gray shaded area of the Grids (generally below and to the left of the solid line),
the Guidelines recommend a stayed sentence. When a sentence is stayed, the court typically
places the offender on probation and may impose up to one year of local confinement (i.e., jail or
workhouse). Other conditions such as fines, restitution, community work service, treatment, house
arrest, etc., may also be imposed on the offender.

For cells within the white area of the Grids (generally above and to the right of the solid line), the
Guidelines recommend incarceration in a state prison. The Guidelines provide a range of 15
percent downward and 20 percent upward from a specified duration. The court may pronounce a
sentence within that range without departing from the Guidelines.

The court may depart from the presumptive Guidelines sentence for reasons that are substantial
and compelling. The court must state the reason(s) for departure on the record, and either the
prosecution or the defense has the right to appeal the pronounced sentence. (A deeper discussion
of departures begins on page 22.)

Regardless of whether or not the court follows the Guidelines, the sentence pronounced is fixed;
there is no parole board to grant early release from prison. According to Minn. Stat. § 244.101,
when an offender receives an executed prison sentence, the sentence pronounced by the court
consists of two parts: a term of imprisonment equal to two-thirds of the total executed sentence
and a supervised release term equal to one-third the total executed sentence.

The amount of time the offender actually serves in prison may be extended by the Department of
Corrections if the offender violates disciplinary rules while in prison or violates conditions of
supervised release. This extension period could result in the offender serving the entire executed
sentence in prison. Certain offenses (such as criminal sexual conduct and felony DWI) have a
period of mandatory conditional release that must be served upon release from prison.

The presumptive Guidelines sentence cannot always be determined by simply looking at one of
the sentencing grids. The presumptive Guidelines sentence is sometimes more severe than it
might appear from the grids alone, due to mandatory minimum sentences and other enhanced
sentences provided by the Legislature.

It is not possible to fully explain all of the policies in this brief summary. Additional information on

the Sentencing Gui del i nes i s available by contMnoesotang t he
Sentencing Guidelines and Commentary is available online at:

http://mn.gov/sentencing-guidelines.

Changes to the Sentencing Grids over Time

The following types of changes should be noted when evaluating sentencing information over
time:
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A separate Drug Offender Grid was
introduced with severity levels ranging from
D1 to D9. The cells on this grid have
presumptive dispositions to those found on
the standard grid with the following
exceptions: D7 is similar to level 8 on the
standard grid, but there is a presumptive
stayed disposition at criminal history scores
of zero and one, and D8 has new
presumptive durations.

2006

A separate Sex Offender Grid was
introduced with Severity Level H to Severity
Level A (the most serious). More severe
policies were adopted for repeat sex
offenders including an enhanced weighting
scheme for prior sex offenses and the
possibility of a second custody status point.

2005

Grid ranges were increased to allow the court
to pronounce a sentence without departure
that is up to 20% greater than, or 15% less
than, the presumptive number of months
on the Guidelines Grid.

2002

Felony Driving While Impaired (DWI) took
effect. A new Severity Level 7 was created,
with the old Severity Levels 7 through 10
becoming Severity Level 8 through Severity
Level 11. Offenses ranked at these levels
were moved up by a severity level, but the
presumptive sentences remained the same.

1997

A package of changes, which increased
sentences in some cells and decreased
sentences in other cells at Severity Levels 2
through Severity Level 6, went into effect.

1989

A number of dramatic changes were made.
Presumptive durations at Severity Levels 7
through Severity Level 10 were increased
significantly and a weighting scheme was
implemented for prior felonies. Previously,
felony sentences that were included in the
criminal history score were given one point,
regardless of the severity of the prior offense.

The following 2016 legislation? impacted felony sentencing:

1 Drug Sentencing Reform Act changed
thresholds for some first- through third-
degree drug offenses. New aggravated
first-degree offense. New gross misde-
meanor fifth-degree for possession of
small amounts by first-time offenders.

1 Fourth-degree assault clarified to elimi-
nate separate physical-assault require-
ment when offense is committed by
throwing or transferring bodily fluids or
feces at a peace officer.

1 Crime of attempting to hire a minor for
prostitution expanded to include inten-
tionally hiring or offering or agreeing to

hire an individual who the actor reason-
ably believes to be a minor.

g Statutory maximum for some felony
assaults increased by 25% when
motivated by bias.

1 Penalty for criminal vehicular homicide
enhanced when occurring within ten
years of a qualified prior driving offense.

1 New crime for nonconsensual dissemi-
nation of private sexual images.

2 For more details, see Minnesota Felony Sentencing Enhancements: 1987t02017under A Speci al

http://mn.gov/sentencing-guidelines/reports.
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MSGC Monitoring Data

One of the primary functions of the Sentencing Guidelines Commission is to monitor sentencing
practices. The monitoring system is designed to maintain data on all offenders convicted of a
felony and sentenced under the Guidelines. A ftaseois defined when a sentencing worksheet is
received from the probation officer and matched with sentencing data from the District Court. An
offender sentenced in the same county on more than one offense within a 30-day period is
counted as one case; information on the most serious offense is included in the MSGC monitoring
data.

Sentencing Guidelines worksheets, submitted by probation officers to the court and to the

Commission, contain demographic information about the offender (e.g., date of birth, gender, race

andethnici ty), the offenses for which the offenpder wa
and the presumptive Guidelines sentence. This information is matched with sentencing data from

the District Court. The monitoring data sets include information on the sentence pronounced by

the court and, if the sentence was a departure, the substantial and compelling reasons cited by

the court.

Beginning in 2006, firstd egr ee mur der of fenses were included
Previously, only attempted first-degree murder and conspiracy to commit first-degree murder had

been included. First-degree murder has a mandatory life sentence; the presumptive sentence is

not determined by the Sentencing Guidelines. It was decided to include first-degree murder in the

Commi ssionb6s data following the Legislatureds cr eé
2005. The MSGC now monitors all life sentences pronounced, by offense type.

Prior to 1988, a fAyear 0 twelve menths df sentences, hegidnad vith c ont a i
the first of November of the previous year and extending to the end of October of the year

specified. Beginning in 1988, the twelve-month period was converted to the regular calendar year.

The slight shift in the time frames does not significantly interfere with analysis.

Data for Cases Sentenced in 2016

The data on the following pages display summary information about sentencing practices and
case volume and distribution. As noted in the description of the Guidelines, the recommended
sentence is based primarily on the severity of the offense of conviction and secondarily on the
of fender 6s c The mujorityaof offenders ceceve the recommended sentence.

Because sentencing practices are closely related to the recommended Guidelines sentence, it is
important to be aware of the effect of differences in offense severity and criminal history when
evaluating sentencing practices. This is particularly important when comparing groups of
offenders (e.g., by gender, race/ethnicity, or judicial district). For example, if in a particular district
the proportion of serious person offenders is fairly high, the imprisonment rate for that district will
likely be higher than for districts with predominantly lower severity level offenses.

Case Volume
There were 16,927 felony offenders sentenced in 2016, an increase of one percent from 2015.

This was the highest volume on record, surpassing the previous record set in 2015. Figures 1 and
2 illustrate an 18-percent growth in the number of offenders sentenced for felony convictions
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between 2010 and 2016. This growth can largely be attributed to the growth in drug offenders at
65 per cent 2 offendats afi2@ pehcent. Significant growth also occurred from 2001 to
2006, when the total volume of felony offenders sentenced increased by 52 percent. This was
attributable largely to the implementation of the felony driving while impaired (DWI) law and
increases in the number of drug crimes sentenced, particularly methamphetamine cases.

For this report, offenses involving aweaponwer e mov ed f rocategoty imte théirownh e r

i we a (¢ caregory in order to provide more information about the category fother.0The fiveapono
category grew by 53 percent from 2010 to 2016. The specific offense that contributed the most to
thatgrowthi n t h gonofn weeaat e g mossgssiom af & firearm by a felon convicted of a crime
of violence, which increased from 234 offenders in 2010 to 390 offenders in 20168 a 67-percent
growth rate. Person offenses grew by six percent from 2010 to 2016, while property offenses had
the smallest growth rate, at two percent. Non-CSC sex offenses® grew by four percent. The only
offense category that showed a decline during this time period was felony DWI, which declined
by 29 percent.

According to Department of Public Safety data, the crime rate has fluctuated over time.® Over the

past decade, both the number of fAindex crimeso anit

except 2012, when the rate rose by 0.6 percent. The 2016 crime rate of 2,372 index crimes per
100,000 in population represents a decrease of 3.8 percent from the 2015 rate. On the other
hand, the numberof i vi ol e 80t rcor20&6)ehere were 13,407 reported violent crimes, an
increase of 0.9 percent from the 13,294 violent crimes reported in 2015.

SOt hero category: F1 e ei n gnses of less fremyence inctuding erimesaguidst tbet h e r
government such as tax offenses, failure to appear in court, and aiding an offender.

‘AWeapondo offenses include: possession of a firearm b
possession of teargas and explosive devices and other weapon related offenses.

SAIiNeh'SC sex offensesdo are offenses on the sex offender
register as a predatory offender and possession and dissemination of child pornography).

5fl ndex Crimeso are Murder, Forcible Rape, Robbery, A

and Arson. AVi ol ent Crimesd are Murder, FAL@96 to 20thA Uamiforma p e ,

Crime Reports, State of Minnesota, Department of Public Safety, obtained October 2017 at
https://dps.mn.gov/divisions/bca/bca-divisions/mnjis/Pages/uniform-crime-reports.aspx.
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Case Volume and Distribution

2016

Figure 1. Number of Offenders Sentenced for Felony Convictions, 1981
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Figure 2. Percent Change in Number of Offenders Sentenced for Felony Convictions,

N MO < 0K © N~ 0 O O «d N M g 10 © I~ 0 0O O o4 N M I 10N O N~ 0 00 O +H N MO S o o
W 0O W WO W W W W O O O O O O O O O O O O O O o o o o © O d d «d «d «d o
o O O O O O O O O 6O O O O O O O 0O O O O O O O O O O O o O O o o o o o
D T B B B IR T R B D B R B I e e T B IO B o N A o e o N o N e o N o e o e o o L O e S N O R o e o A S I o VI o\ |

E % Change Offenders Sentenced

8 | MSGC: Data Summary



2016

Figure 3. Year-by-Year Percent Change by Offense Type, 2001-2016

Year Total Felon Non-CSC
(All Person Property Drug y Sex Weapon?® Other® 10
Sentenced DWI 7
Offenses) Offense
2001 3.9 3.8 4.2 0.0 13.3
2002 10.4 0 16.3
2003 11.7 6.2 2.4 13.8 2.2
2004 1.8 1.1 -0.8 3.6 6.2 6.2
2005 4.8 6.4 2.0 8.1 -3.0 7.6
2006 6.4 13.7 7.9 2.7 -5.5 11
2007 -1.7 7.3 -4.0 -7.1 -6.7 3.7
2008 -4.8 29 -11.5 -6.9 6.0 -0.1
2009 -3.6 6.6 -7.0 -7.7 -9.6 -7.0
2010 -3.6 2.0 -6.8 -7.0 -5.3 3.1 -1.3 -3.0
2011 1.8 1.7 -2.4 2.5
2012 4.4 3.5 8.8 4.2
2013 0.7 -0.1 -1.7 7.6
2014 54 1.4 1.3 14.2
2015 3.8 1.6 -0.3 12.6
2016 1.0 -2.5 -3.6 11.4
"TANehSC sex offenseso are offenses on the Sex Offender Gr i dpredatolyeffenderbr@n cr i mi nal s
possession and dissemination of child pornography).
SfwWeapond category includes: Possession of a firearm by &erWeadororelated offangeés.ct ed of a c1
A0t hero category includes: Fl eeing police, #Hessesoplessfrequentyi ng vi ol ations, tax evasi

O30t her o

category

i ncl ud &SC dvvffendeeandweapondiiefséds befored2019.0 n
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Change in Case Volume by Offense Type

Figure 3 shows the percent change, by offense type, in the number of offenders sentenced.
Person Offenses

Except for a slight decrease in 2013, the number of person offenses increased every year from
2001 to 2015. In 2016, the number of offenders sentenced for person offenses declined by 2.5
percent. Person offenses accounted for approximately 29 percent of total felony crimes
sentenced, a decrease from the peak years of 2010 to 2013, when they comprised 32% of the
total (Figure 5).

The following discussion details three subcategories of person offenses: criminal sexual conduct,
domestic assault-related offenses, and other assault offenses.

1 Criminal Sexual Conduct (CSC)

In 2016, 481 offenders were sentenced for CSC, a 12 percent decrease from 2015 (537 offenders
sentenced). The 2016 number is the lowest number since 1983. The number has fluctuated since
1981, peaking at 880 offenders in 1994 (45% greater than the number sentenced in 2016). AlImost
all of the growth since 1981 has been in the CSC child provisions (intra-familial sex abuse and

provisions specifying the age of the victim). For a more detailed discussion, s e e NCEMEMRIO s

Sexual Conduct data report at http://mn.gov/sentencing-quidelines/reports.

1 Domestic Assault-Related Offenses

Much of the growth in person offenses can be attributed to an increase in domestic assault-related
offenses, including domestic assault, domestic assault by strangulation, and violations of
restraining orders (Figure 4). This may be, in part, due to legislative changes in 2006 that removed
the requirement that a prior offense had to be against the same victim, expanded the look-back
period to 10 years, and also expanded the list of qualified priors.'* The number of offenders
sentenced for domestic assault grew dramatically from 2006 (100) to 2014 (612). In 2015, the
number fell to 568 (a 7% decrease). In 2016, there was a further decrease (8%) to 521 cases.
The number sentenced for domestic assault by strangulation decreased by six percent from 2015
(278) to 2016 (262) (Figure 4).

The felony crime of violation of a domestic abuse no contact order (VDANCO) was created in
2007.*2 The number sentenced grew rapidly until 2011, and declined in 2012 and 2013. From
2013 to 2014, the number increased by 17 percent, by 13 percent in 2015 and by 5 percent in
2016 when the number sentenced reached 559, the highest ever observed. The number of
offenders sentenced for violations of harassment restraining orders (VHRO)*® declined in 2016
and the number sentenced for violations of orders for protection (VOFP) increased by 15 percent.
The total combined number of offenders sentenced for VDANCO, VHRO, and VOFP grew by five
percent between 2015 and 2016 (Figure4).For a mor e det ai |l ed Asbaslts
and Violations of Harassment Restraining Orders report at http://mn.gov/sentencing-
guidelines/reports.

11 2006 Minn. Laws ch. 260, Art. 1, 8§ 12 & 19.
12 2007 Minn. Laws ch. 54, Art. 2, § 1 (enhancing DANCO violations by repeat offenders to felony level).
13 This offense is not necessarily related to domestic assault, as the victim need not be a relative of the perpetrator.
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1 Assault Offenses

After remaining nearly unchanged from 2014 to 2015, the number of offenders sentenced for first-
through (felony) fifth-degree assaults declined by seven percent in 2016, from 1,021 in 2015 to
946 in 2016. Second- and fifth-degree grew (up 1.5% for second-degree, and up 19.7% for felony
fifth-degree), while the other assaults dropped: first-degree was down 4.4 percent; third-degree
was down 17.5 percent; and fourth-degree was down 11 percent.

Drug Offenses

With an 11-percent increase over 2015, drug offenses showed the highest percent change of the
offense categories (Figure 3). In 2016, for the first time, drug offenses were almost a third of felony
offenses sentenced (32%), up from 25 percent in 2013 (Figure 5).

Property Offenses

Property offenses sentenced decreased by 3.5 percent. Other than in 2012 (when it increased by
9%) and 2014 (when it increased by 1.3%), the property offenses category has declined in every
year since 2006 (Figure 3). The proportion of total crimes sentenced that were property offenses
decreased from 30 percent in 2013 to 26 percent in 2016. This proportion is the lowest ever seen.
Before 2003, property offenses made up over 40 percent of the cases sentenced (Figure 5).

Felony DWI

The number of felony DWI offenders sentenced peaked in 2004 at 860 and declined in most years
since. In 2013, the number was 510, a decrease of 19 percent from the previous year (Figure 3).
This was the largest decrease. In 2014, it increased to 656 offenders (up 29%). In 2015, it
decreased to 587 (down 11%); and in 2016 decreased to 475 (down 19%). These sharp
fluctuations may be due the timing of cases in response to challenges to procedures for collecting
evidence without a warrant.

Non-CSC Sex Offenses

There was a four percent decrease in the number of offenders in the non-CSC sex offense
category (Figure 3). Failure to register as a predatory offender went down (from 372 to 351) and
child pornography remained flat (90 in 2015, 91 in 2016).

Weapon Offenses

IN2015, weapon off enses wotheedcategony and elacedfinramawly trdaied
Aweapono ioardeetg funthgr limit the number of offenses described as fother.0 The
number of weapon offenses sentenced increased one percent from 2015 to 2016 (Figure 3).
Ineligible felon in possession of firearm/ammunition increased by seven percent (from 364 to 390).

Other Offenses

The number sentenced for those offenses Aot her 0 0 tamdlyeairnes yagainst the
governmentd increased by 2 percent. Fleeing a peace officer, the most frequently occurring
offense in this category, increased from 480 in 2015 to 520 in 2016 (by 8%). Tax offenses
decreased from 30 in 2015 to 19 in 2016, and failure to appear in court decreased from 34 to 19
cases. Escape from custody increased by 28 percent (from 64 to 82 cases).
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Figure 4. Frequency of Assault and Restraining Order Offenses, 2002-2016
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O 12002 [ 2003 [ 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016
= VDANCO 9 119 | 259 | 390 | 488 | 423 | 403 | 472 | 534 | 559
VHRO 22 19 26 17 22 43 41 37 61 34 47 50 54 80 68
= VOFP 91 | 125 | 123 | 116 | 126 | 139 | 151 | 159 | 183 | 193 | 199 | 208 | 189 | 181 | 208
= Dom. Assault by Strang. 20 264 315 282 255 268 260 298 263 281 278 262
= Domestic Assault 65 85 84 | 100 | 100 | 295 | 396 | 471 | 467 | 529 | 541 | 572 | 612 | 568 | 521
= Assault 5 79 94 | 129 | 104 | 112 | 93 63 78 66 60 72 63 66 61 73
= Assault 4 76 68 52 | 110 | 137 | 152 | 166 | 165 | 149 | 178 | 157 | 187 | 196 | 162 | 144
= Assault 3 351 | 373 | 413 | 395 | 447 | 440 | 438 | 420 | 433 | 426 | 382 | 408 | 365 | 405 | 334
= Assault 2 330 | 365 | 356 | 388 | 373 | 333 | 302 | 341 | 267 | 293 | 359 | 359 | 326 | 325 | 330
= Assault 1 58 68 58 52 62 50 49 80 68 79 60 66 61 68 65
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Figure 5. Total Number of Offenders Sentenced and
Volume of Offenders Sentenced by Offense Type, 2002-2016
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Type 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016
Person #| 2,957| 3,141| 3,174| 3,376| 3,839| 4,117| 4,238| 4517| 4,605| 4685 4841| 4,836| 4,905| 4,982| 4,857
% 22.8 21.7 215 21.8 23.3 25.5 27.5 30.4 32.2 32.2 31.8 31.6 30.4 29.7 28.7
Property # 5,271 5,395 5,350 5,455 5,886 5,650 5,003 4,651 4,334 4,232 4,604 4,528 4,589 4,575 4,411
% 40.6 37.2 36.3 35.3 35.8 34.9 325 31.3 30.3 29.0 30.3 29.6 28.4 27.3 26.1
Drug #| 3,423| 3,896| 4,038| 4,364| 4,484| 4,166| 3,878| 3,578| 3,326| 3,409| 3552| 3,821| 4,363| 4,913| 5,475
% 26.4 26.9 27.4 28.2 27.3 25.8 25.2 24.1 23.2 23.4 23.4 24.9 27.0 29.3 32.3
Felony DWI # 102 810 860 834 788 735 779 704 667 660 631 510 656 587 475
% 0.8 5.6 5.8 5.4 4.8 4.5 5.1 4.7 4.7 4.5 4.1 3.3 4.1 35 2.8
Non-CSC # 476 495 518 507 471 451
Sex Offense | o 3.3 3.3 3.4 3.1 2.8 2.7
Weapon # 346 411 466 467 477 483
Offense % 2.4 2.7 3.0 2.9 2.8 2.9
Other #| 1,224| 1,250| 1,329 1,431 1,446| 1,499 1,496| 1,390| 1,379 765 677 642 659 758 775
% 9.4 8.6 9.0 9.3 8.8 9.3 9.7 9.4 9.6 5.3 4.5 4.2 4.1 4.5 4.6
Total # | 12,977 14,492 | 14,751 | 15,460| 16,443 | 16,167 | 15,394 | 14,840| 14,311 | 14,571 | 15,207 | 15,318 | 16,145| 16,763 | 16,927
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Distribution of Offenders by Gender, Race/Ethnicity and Judicial District

Males have always accounted for more than 80 percent of the felony offenders in Minnesota
(Table 5). In 2016, 80.9 percent of the offenders sentenced were male and 19.1 percent were
female. Figure 6 shows the racial and ethnic composition of the felony offender population from
1981 through 2016. The percentage of offenders who were white decreased by 25 percentage
points between 1981 (81.8%) and 2009 (56.5%). This was largely due to an increase in the
percentage of black offenders, although the percentage of other non-white offenders (particularly
Hispanic offenders) also increased. More recently, the percentage of white offenders increased
slightly, from 57.7 percent in 2015 to 58.0 percent in 2016.

The percent of offenders who are black decreased from 26.3 percent in 2015 to 24.9 percent in
2016. The percent who are white increased slightly from 57.7 percent to 58 percent. The percent
who are American Indians increased, while the percent who are Hispanic remained similar to that
seen in 2015. In 2016, the percent of offenders who are Asian reached three percent for the first
time.

Figure 7 displays the 2016 distribution of the racial and ethnic composition of offender populations
by Minnesota judicial district. The largest populations of black offenders were in the Second
Judicial District (Ramsey County) and the Fourth Judicial District (Hennepin County). These
districts include the cities of St. Paul and Minneapolis, respectively. More information on case
volume and distribution can be found in tables 5, 6, 7, 8, 9, 10, and 1la & 11b. County-level
information can be found in tables 23, 24, and 25. A map of the judicial districts can be found on
page 74.

Figure 6. Distribution of Felony Offenders by Race/Ethnicity,
1981-2016

@White ®Black ®American Indian ®Hispanic ®Asian & Other
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Figure 7. Distribution of Felony Offenders by Race and
Judicial District, 2016
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m Asian 4.0% | 9.9% | 2.7% | 3.1% | 3.2% | 0.8% | 1.1% | 1.2% | 0.4% | 2.1% | 3.1%
® Hispanic 85% | 6.3% | 7.3% | 3.4% | 9.7% | 2.1% | 4.0% |17.4% | 3.1% | 2.9% | 5.3%
= American Indian| 3.7% | 3.5% | 0.8% | 5.8% | 3.9% |16.2% | 14.9% | 7.4% | 32.5% | 4.3% | 8.7%
m Black 20.9% | 45.1% | 17.9% | 53.2% | 11.1% | 13.3% | 13.3% | 5.6% | 3.6% | 15.3% | 24.9%
m White 62.9% | 35.1% | 71.3% | 34.5% | 72.2% | 67.5% | 66.7% | 68.3% | 60.4% | 75.4% | 58.0%
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Incarceration Rates

Under Minn. Stat. § 609.02, a felony sentence must be at least 366 days long. Sentences of one
year or less are gross misdemeanors or misdemeanors and are served in local correctional
facilities.

The Guidelines presume who should go to state correctional institutions (prison) and for how long.
Imprisonment rates are related to the Guidelines recommendations and are based on the
seriousness of the offense and Ibbases iotiich pridom
sentences are stayed, the court usually places the offender on probation. As a condition of
probation, the court can impose up to one year of incarceration in a local correctional facility.
Probationers usually serve time in a local facility and are often given intermediate sanctions such
as treatment (residential or nonresidential), restitution, and fines.

There are no specific guidelines to the court regarding the imposition of these intermediate
sanctions.’* M'S G C dnsnitoring system, which provided the information used in this report,
includes only limited information regarding these sanctions. This monitoring system contains
information on whether the court pronounced local confinement time as a condition of the
of fender 6s pr ob at, bubdoes aohadntain informationwegéarding gther sanctions
imposed. Sanctions for violations of probation conditions, which may ultimately include probation
revocation and state imprisonment, are likewise not included in the monitoring data. The local
incarceration rate reported in this data summary represents the percentage of all offenders
convicted of felonies for whom the court pronounced local confinement time as a condition of a
stayed sentence or whose crimes were sentenced as misdemeanors or gross misdemeanors.

The total incarceration rate describes the percentage of offenders who received a sentence that
included incarceration in a state prison or local correctional facility, such as a jail or workhouse,
following conviction. Figure 8 shows the total incarceration rate, as well as the separate rates for
prison and local confinement, from 1982 to 2015. The total incarceration rate in 1978 (pre-
Guidelines) was 55.8 percent (20.4% incarcerated in state prison and 35.4% in conditional
confinement). In 1981, the total incarceration rate was 61.2 percent (15% incarcerated in state
prison and 46.2% in conditional confinement). The total incarceration rate has grown steadily over
the last 33 years, from 61 percent in 1981, to 85 percent or more since 1991. Except for 2010,
the total incarceration rate has remained above 90 percent since 2003. In 2016, 92 percent of
offenders received a sentence that included incarceration in a state prison or a local correctional
facility.

The 2012-15 imprisonment rates were the highest rates observed since the Guidelines were
implemented. In 2015, the imprisonment rate was 26.2 percent. In 2016, the imprisonment rate
slipped to 25.4 percent. The total conditional confinement rate was 66.6 percent. Of the 12,619
who did not receive an executed prison sentence,'® 89.3 percent'® received either confinement
time as a condition of probation or a non-felony local confinement sentence.

More offenders are recommended imprisonment under the Guidelines than actually receive a
prison sentence. In 2016, 33.1 percent of offenders were recommended a prison sentence
compared to the actual imprisonment rate of 25.4 percent. See tables 12, 13, and 14 for
presumptive imprisonment rates over time by race, gender, and judicial district.

14 For general guidance, see Minnesota Sentencing Guidelines § 3.A.2.
15 See Table 1. Total cases (16,763) T total receiving prison (4,392) = 12,371
16 See Table 1. Total receiving conditional confinement (10,996) / # offenders not receiving prison (12,371) = .889.

16 | MSGC: Data Summary



https://www.revisor.mn.gov/statutes/?id=609.02

2016

Percent

100%

90%

80%

70%

60%

50%

40%

30%

20%

10%

0%

Figure 8. Total Incarceration Rates: 1982-2016
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Incarceration by Race/Ethnicity and Judicial District

Below, Table 1 provides total incarceration information for offenders sentenced in 2016. firotal
Incarcerationod includes all offenders receiving prison sentences or receiving local confinement
time as a condition of a stayed sentence. When comparing imprisonment rates across various
groups (sex, race, or judicial district), it is important to note that much of the variation is directly
related to the proportion of offenders in any particular group who are recommended a prison
sentence by the Guidelines. Tables 12, 13, and 14 display presumptive imprisonment rates.

Race/Ethnicity

The total incarceration rate varies somewhat across racial groups (ranging from 91.1% for white
offenders to 93.6% for black offenders). Greater variation by race exists in the separate rates for
prison and local confinement. Among five racial groups, white offenders had the lowest actual
(22.3%), and second-lowest presumptive (28.8%), imprisonment rates, whereas Hispanic
offenders had the highest actual (31.6%), and second-highest presumptive (39.2%),
imprisonment rates (Table 13).

Judicial District

Variation was also observed in incarceration rates by judicial district. The Second Judicial District
(Ramsey County) had the highest total incarceration rate (99.2%) and the Ninth Judicial District
(northwest Minnesota) had the lowest total incarceration rate (85.2%). This variation continues
with respect to the separate rates for prison and local confinement. The Eighth Judicial District
(west-central counties) had the highest imprisonment rate (30%), and the First Judicial District
(southern metro counties) had the lowest imprisonment rate (20%). With regard to use of local
confinement, the Tenth Judicial District had the highest rate (72.8%), and the Ninth Judicial
District had the lowest rate (59.5%). See p. 74foramap of Minne s ot adés ten judicial

Historical information for incarceration rates can be found in tables 12, 13, 14, 15, 16, and 17.
Additionally, Table 23 illustrates incarceration rates by county.
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Table 1. Total Incarceration Rates by Gender, Race/Ethnicity, and Judicial District, 2016

Total Total Incarceration Prison CCE)onr}?r:Z&r:eilt
Cases Number Percent Number Percent Number Percent
Gender Male 13,702 12,702 92.7 3,894 28.4 8,808 64.3
Female 3,225 2,873 89.1 414 12.8 2,459 76.2
Race/ White 9,813 8,941 91.1 2,193 22.3 6,748 68.8
Ethnicity g0k 4,209 3,940 93.6 1,315 312 2,625 62.4
American Indian 1,472 1,363 92.6 394 26.8 969 65.8
Hispanic 903 836 92.6 285 31.6 551 61.0
Asian 525 490 93.3 121 23.0 369 70.3
Other/Unknown 5 5 100.0 0 0.0 5 100.0
Judicial | First 2,192 2,015 91.9 442 20.2 1,573 71.8
District oo cond 1,784 1,769 99.2 512 28.7 1,257 70.5
Third 1,344 1,161 86.4 331 24.6 830 61.8
Fourth 3,341 2,982 89.3 970 29.0 2,012 60.2
Fifth 1,075 983 91.4 234 21.8 749 69.7
Sixth 862 767 89.0 187 21.7 580 67.3
Seventh 1,689 1,635 96.8 494 29.2 1,141 67.6
Eighth 432 415 96.1 129 29.9 286 66.2
Ninth 1,688 1,438 85.2 434 25.7 1,004 59.5
Tenth 2,520 2,410 95.6 575 22.8 1,835 72.8
Total 16,927 15,575 92.0 4,308 25.5 11,267 66.6
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Average Pronounced Sentences (Durations)
State Prison

The average pronounced prison sentence in 2016 was 46.3
months, an increase over 2015 (Table 2). The average
varied by applicable Grid: 42.2 months for offenders with
presumptive sentences on the Standard Grid and 81.6
months for offenders with presumptive sentences on the
Sex Offender Grid.*’

The average has fluctuated over time. Sentence lengths
have increased since 1989. From 1981 to 1989, the
average was 37.5 months, increasing to 46.7 months from
1990 to 2015. Numerous changes in sentencing practices
and policies, as well as changes in the distribution of cases
affected the average. Increases after 1989 were due to
both the increased presumptive sentences adopted by the
Commission in 1989 and, until recent years, an increase in
the number of upward durational departures.

Fluctuations since 1989 appear to be further impacted by
changes to presumptive sentences and changes in the
distribution of cases across severity and criminal history. In
addition, variations in aggravated and mitigated durational
departure rates have contributed to changes in the length
of sentences pronounced. In 2005, the Commission
widened the ranges on the Standard Grid; and in 2006, a
separate Sex Offender Grid was adopted, giving higher
presumptive sentences to repeat offenders and offenders
with prior criminal history records.

Life Sentences

Eleven offenders received life sentences, nine for first-
degree murder and two for criminal sexual conduct
offenses. Seven of those life sentences were with no
release possible. Offenders with life sentences are
excluded from the average pronounced prison sentences
reported here.

I'n 2016, 45 offenders (0.3%) had

Table 2. Average Pronounced
Prison Sentence
Executed Prison Sentences
(in months)
2016 46.3
2015 45.0
2014 455
2013 45.2
2012 47.3
2011 45.6
2010 46.5
2009 42.8
2008 45.0
2007 44.8
2006 44.8
2005 45.7
2004 45.1
2003 51.2
2002 47.2
2001 49.8
2000 49.7
1999 47.9
1998 47.0
1997 445
1996 47.4
1995 48.5
1994 51.3
1993 46.9
1992 48.6
1991 45.2
1990 45.7
1989 37.7
1988 38.1
1987 36.3
1986 35.4
1985 38.4
1984 36.2
1983 36.5
1982 41.0
1981 38.3

an

of fense -Z00r6 tGreidd bvea sor

used to determine the presumptive sentence. The average pronounced sentence was 99.6 months.
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Local Confinement (i.e., Local Correctional Facilities and Workhouses)

The average amount of local confinement pronounced
was 106 days in 2016, compared to 105 days in 2015.
The average has remained largely constant since 1988
(Table 3).

Although information is available in the monitoring
system regarding the amount of confinement a judge
pronounces as a condition of probation, data on the
actual amount of time served by the offender are not
currently available in Minnesota. The average term
pronounced as a condition of probation does not
always provide a complete picture of how much time
felons are spending on conditional confinement. For a
variety of reasons, many offenders will not serve the
full amount of time pronounced by the judge. Some
offenders who have served time prior to sentencing
may receive credit for this time off of the post-sentence
time. Other offenders may be released to a treatment
program. In addition, some offenders may serve a
significant period of time prior to sentencing and
additional time may not be pronounced as a condition
of their probation.

Table 3. Average Local
Confinement

Local Confinement (in days)

2016 106
2015 105
2014 107
2013 106
2012 108
2011 107
2010 110
2009 107
2008 109
2007 109
2006 111
2005 110
2004 112
2003 112
2002 106
2001 105
2000 104
1999 103
1998 107
1997 107
1996 107
1995 108
1994 113
1993 112
1992 109
1991 106
1990 110
1989 110
1988 108
1987 116
1986 113
1985 120
1984 126
1983 132
1982 144
1981 166
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Departures from the Sentencing Guidelines

A Adeparturedo is a pronounced sentence ecelloer t han
the applicable Grid. There are two types of departures 1 dispositional and durational 7 as further
explained below. Since t he presumptive sentence is based on

use of departures by the courts when substantial and compelling circumstances exist can actually
enhance proportionality by varying the sanction in an atypical case.

While the court ultimately makes the sentencing decision, other criminal justice professionals and
victims participate in the decision-making process. Probation officers make recommendations to
the courts regarding whether a departure from the presumptive sentence is appropriate, and
prosecutors and defense attorneys arrive at agreements regarding acceptable sentences for
which an appeal will not be pursued. Victims are provided an opportunity to comment regarding
the appropriate sentence as well. Therefore, these departure statistics should be reviewed with
an understanding that, when the court pronounces a particular sentence, there is commonly
agreement or acceptance among the other actors that the sentence is appropriate. Only a small
percent of cases (1% to 2%) result in an appeal of the sentence pronounced by the court.

When there is departure from the presumptive sentence, the court is required to submit reasons
for the departure to the Commission.'® Along with reasons for departure, the court may supply
information about the position of the prosecutor regarding the departure. In 2015, the Commission
received departure reasons or information about the position of the prosecutor 95 percent of the
time. In 2016, 97 percent of felony convictions were obtained without a trial. The Commission
recognizes the importance of plea agreements:

Plea agreements are important to our criminal justice system because it is not
possible to support a system where all cases go to trial. However, it is important
to have balance in the criminal justice system where plea agreements are
recognized as legitimate and necessary and the goals of the Guidelines are
supported. If a plea agreement involves a sentence departure and no other
reasons are provided, there is little information available to make informed policy
decisions or to ensure consistency, proportionality, and rationality in sentencing.
Departures and their reasons highlight both the success and problems of the
existing Guidelines. When a plea agreement involves a departure from the
presumptive sentence, the court should cite the reasons that underlie the plea
agreement or explain its reasons for accepting the negotiation. (Minn. Sentencing
Guidelines comment 2.D.104.)

In 2016, 74 percent of all felony offenders sentenced received the presumptive Guidelines
sentence. The remaining 26 percent received some type of departure (Figure 9).

Additional departure information can be found in tables 18, 19, 20, 21, and 22. Departure
information by county can be found in tables 24 and 25.

18 Minn. R. Crim. P. 27.03, subd. 4(C).
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Figure 9. Total Departure Rates, 2016
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Dispositional Departures

Dispositional Departures. A Adi spositional de geaundrdersa&dispositort ur s wh
other than that recommended in the Guidelines. There are two types of dispositional departures:

aggravated dispositional departures and mitigated dispositional departures. An aggravated

dispositional departure occurs when the Guidelines recommend a stayed sentence but the court

pronounces an executed prison sentence. A mitigated dispositional departure occurs when the

Guidelines recommend a prison sentence but the court pronounces a stayed sentence.

A total of 2,540 offenders (15%) received a dispositional departure from the Guidelines. In 532
cases (3.1%), the offenders received prison when the Guidelines recommended probation
( d@ygravatedo )In 2,008 cases (11.9%), the offenders received probation when the Guidelines
recommended p r i s mitigateddi )The majority of the increase in the total departure rate since
1981 has resulted from increases in the mitigated dispositional departure rate (Figure 10).
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Percent

Figure 10. Dispositional Departure Rates, 1982-2016
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= .Aggravated ------ Mitigated Overall

24 | MSGC: Data Summary




2016

Types of Dispositional Departures

Aggravated dispositional departures: 3.1 percent of all cases sentenced in 2016 were aggravated
dispositional departures (Figure 10); the aggravated dispositional departure rate for offenders
who were recommended a stayed sentence was 4.7 percent (Table 19).

Most aggravated dispositional departures (76% in 2016) occur when an offender with a
presumptive stayed sentence requests an executed prison sentence or agrees to the departure
as part of a plea agreement. This request is usually made in order for the offender to serve the
sentence concurrently with another prison sentence. The Commission has historically included
these cases in the departure figures because, for the given offense, the sentence is not the
presumptive Guidelines sentence. If requests for prison are not included in the analysis, the
aggravated dispositional departure rated as a measure of judicial complianced is one percent
(Figure 11-inset). The inclusion of these cases inflates the aggravated dispositional departure rate
to three percent and the total dispositional departure rate to 15 percent (Figure 10).

Figure 11. Dispositional Departure Rates
with and without Requests for Prison from Defendant, 2016

m None

Mitigated
1.9%
m Aggravated (with requests for
Prison from Defendant)

Aggravated (without requests for
1.2% Prison from Defendant)

Effective with the August 1, 2015, amendments to Minnesota Sentencing Guidelines § 2.D.1, a
sentence that is executed pursuant t ® noalongen f f end e
considered an aggravated dispositional departure. This change has resulted in a decrease in the
aggravated dispositional departure rate from previous years. In 2015, the overall aggravated
dispositional departure rate was 4.2 percent and the rate for presumptive stayed sentences was
6.2 percent. For cases sentenced in 2016, 61% of the presumptive stayed cases had an offense
date post the effective date for this change. The aggravated dispositional departure rate for
presumptive stays with an offense date after August 1, 2015, was 2.6% compared to 8% for cases
with offense dates prior to August 1, 2015. There were 196 post-August 1, 2015, presumptive
stay cases where the offender received a prison sentence that was not counted as a dispositional
departure because the sentence was executed pursuant to their right to demand execution.
Because aggravated dispositional departures represent such a small percentage of cases, the
remainder of this analysis of departures will focus on mitigated dispositional departures.

Mitigated dispositional departures: 12 percent of all offenders sentenced in 2016 had mitigated
dispositional departures (Figure 10). This next section focuses on departures for presumptive
commitment cases (those offenders who were recommended prison). As a result of having fewer
cases, the departure rates are significantly higher than the total rate.
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Mitigated Dispositional Departure Rate for Presumptive Commitments

In 2016, the mitigated dispositional departure rate for offenders recommended prison under the Guidelines was 35.9 percent (2,008 of
the 5,596 offenders recommended prison), which is higher than the rate observed in 2016 (Figure 12). The highest rate was 36.2
percent in 2006.

Figure 12. Mitigated Dispositional Departure Rates, 1982-2016
(Presumptive Commitments Only)
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Mitigated Dispositional Departure Rates by Gender, Race/Ethnicity, and Judicial District

Table 19 illustrates dispositional departure rates by gender, race/ethnicity, and judicial district for
presumptive commitment offenses. The mitigated dispositional departure rate is higher for women
(54.6%) than men (33.8%). When examined by racial and ethnic composition, the mitigated
dispositional departure rate ranged from a low of 29.1 percent for Hispanic offenders to a high of
39 percent for Asian offenders. There was also variation in the rate by judicial district, ranging
from a low of 23.1 percent in the Eighth Judicial District (includes the City of Willmar) to a high of
45.9 percent in the Sixth Judicial District (includes the City of Duluth). See p. 74 for a map of
Mi nnesotads ten judicial districts.

Mitigated Dispositional Departure Rate by Offense Type

Figure 13 displays the mitigated dispositional departure rate by offense type. The rate is lowest
for fothero offenses. The mitigated dispositional departure rate exceeded the 2015 rates for
person offenses (32% in 2015), property offenses (26% in 2015), drug offenses (38% in 2014),
non-CSC sex offenses (44% in 2015), and weapon offenses (31% in 2015). The rate decreased
only for fother" offenses (34% in 2015). The rate for felony DWI remained the same (41% in both
years.

Figure 13. Mitigated Dispositional Departure Rates
by Offense Type, 2016
(Presumptive Commitments Only)
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Even within offense types, departure rates vary by offense. Figure 14 displays the highest rates
of mitigated dispositional departure compared to the total rate of 36 percent. The selected
offenses were those with 50 or more presumptive commitment cases and a mitigated dispositional
departure rate of 41 percent or more.
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Figure 14. Mitigated Dispositional Departure Rates
for Selected Offenses Compared to Total Rate, 2016*
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mitigated dispositional departure rate was 41 percent or more.

Two of the offenses highlighted in Figure 14, assault in the second degree and failure to register
as a predatory offender, have mandatory minimum sentences specified in statute, with provisions
allowing for departure from those mandatory minimums.

Assault in the second degree, by definition, involves the use of a dangerous weapon and therefore
carries a mandatory minimum prison sentence (Minn. Stat. § 609.11, subds. 4, 5, and 9). The
second-degree assault statute proscribes a broad range of misbehavior: Injury to the victim may
or may not occur, and the type of dangerous weapon involved can vary widely, from a pool cue
to a knife to a firearm. Circumstances surrounding the offense can also vary significantly, from
barroom brawls to unprovoked confrontations. The mandatory minimum statute specifically
permits the court to sentence without regard to the mandatory minimum, provided that substantial
and compelling reasons are present (Minn. Stat. § 609.11, subd. 8). It is perhaps unsurprising to
find many departures in the sentencing of a crime that can be committed in many different ways.

Failure to register as a predatory sex offender also has a statutory mandatory minimum sentence,
accompanied by a statutory provision that allows for sentencing without regard to the mandatory
minimum (Minn. Stat. § 243.166, subd. 5(d)).

In 60 percent of the mitigated dispositional departures, the court stated that the prosecutor agreed
to the departure, recommended the departure, or did not object to the departure. In 15 percent of
these cases, the court stated that the prosecutor objected to the departure (Figure 15). The court

wer €

did not supply informati on 26 percéenhd thgse depagwres.t or 6 s |

Prosecutor agreement can vary by offense type and offense (Figure 16). In all offense categories,
amenability to probation and amenability to treatment were the most frequently cited substantial
and compelling reasons for departure recorded.
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Figure 15. Mitigated Dispositional Departure Rates, Court-Cited
Position of Prosecutor by Offense Type, 2016
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Figure 16. Mitigated Dispositional Departure Rates, Court-Cited
Position of Prosecutor for Selected Offenses, 2016*
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Durational Departures

Durational Departure. A Adur ati onal de pthercourt orders a sectence withawh e n
duration that is other than the presumptive fixed duration or range in the appropriate cell on the
applicable Grid. There are two types of durational departures: aggravated durational departures

and mitigated durational departures. An aggravated durational departure occurs when the court
pronounces a duration that is more than 20 percent higher than the fixed duration displayed in

the appropriate cell on the applicable Grid. A mitigated durational departure occurs when the court
pronounces a sentence that is more than 15 percent lower than the fixed duration displayed in

the appropriate cell on the applicable Grid.

The total durational departure figures are given in tables 20 and 21. This section focuses on
departures for executed prison sentences (those offenders for whom a prison sentence was
imposed), which are shown in Figure 17. Since the enactment of the Guidelines, the mitigated
durational departure rate has consistently been higher than the aggravated durational departure
rate.

Both mitigated and aggravated durational departures increased until the early 2000s. The
increase in mitigated durational departures was patrticularly striking in 1997 and in the period
immediately following the 1989 changes to sentencing policy. In 2001 and 2002, at almost 30
percent, the mitigated durational departure rate was the highest since the enactment of the
Guidelines. Since then, while the rate has fluctuated from year to year, the mitigated durational
departure rate has declined and appears to have leveled off at around 25 percent. Likewise, after
reaching a high of 12 percent in 2000, the aggravated durational departure rate has been slowly
declining, but appears to have leveled off around three percent.

In 2016, the mitigated durational departure rate was lower than observed in 2015, at
approximately 24 percent (23.7% compared to 24.8%). The aggravated durational departure rate
decreased from 3.3 percent in 2015 to 2.8 percent. The trend in lower aggravated durational
departure rates since the mid-2000s likely reflects the impact of increased presumptive sentences
over the past years and issues related to the U.S. Supreme Court ruling in Blakely v. Washington,
542 U.S. 296 (2004), which required a jury to find all factsd other than the fact of a prior conviction
or those facts agreed to by the defendantd used to enhance a sentence under mandatory
sentencing guidelines.®

In response to the Blakely decision, the 2005 Legislature widened the ranges on the Standard
Grid to 15 percent below and 20 percent above the presumptive fixed sentenced, within which
the court may sentence without departure. In 2006, a Sex Offender Grid was adopted. The Sex
Offender Grid introduced higher presumptive sentences for repeat offenders and offenders with
prior criminal history records.?®

19 The Minnesota Supreme Court determined that Blakelyd s j ury requi rements awegslndeed to agg
the Minnesota Sentencing Guidelines. State v. Shattuck, 704 N.w.2d 131 (Minn. 2005).

20 For a deeper examination of the effect of the Blakely decision on sentencing practices, see the MSGC special

report: Impact of Blakely and Expanded Ranges on Sentencing Grid, at http://mn.gov/sentencing-guidelines/reports.
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Figure 17. Durational Departure Rates, 1982-2016
(Executed Prison Sentences Only)
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Durational Departure Rates by Gender, Race and Judicial District

Table 22 illustrates durational departure rates for executed prison sentences by gender, race/ethnicity, and Minnesota Judicial District.
The mitigated durational departure rate for males sentenced in 2016 was higher than for females (24% vs. 19%). When the departure
rate is examined by racial and ethnic composition, the rate varies from a low of 15 percent for American Indian offenders to a high of
33.5 percent for Black offenders. There is also considerable variation in mitigated durational departure rates by Minnesota Judicial
District, ranging from a low of 6.2 percent in the Eighth Judicial District to a high of 47.5 percent in the Fourth Judicial District. See p.
74f or a map of Minnesotads ten judicial di stricts.
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Durational Departures by Offense Type

As with dispositional departures, it can be useful to look at durational departures by offense type.
As Figure 18 demonstrates, offenses in the weapon and non-criminal sexual conduct (non-CSC
sex offense) categories have higher mitigated durational departure rates and lower aggravated
durational departure rates than other offense types. The offense in the non-CSC sex offense
category with the highest mitigated durational departures is failure to register as a predatory
offender. Person offenses had the highest aggravated durational departure rate at 4.4 percent.

Figure 18. Durational Departure Rates by Offense Type, 2016
(Executed Prison Sentences Only)
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Figure 19 displays offenses with the highest durational departure rates among offenses with at
least 40 executed prison cases. Included in this graph are offenses with mitigated durational
departure rates above 29 percent, or aggravated durational departure rates of 10 percent or more.

Aggravated durational departure rates were highest for intentional second degree murder and
assault in the first degree. Mitigated durational departure rates were highest for domestic assault,
controlled substance crime in the first and second degrees, failure to register as a predatory
offender, violations of restraining orders and burglary in the third degree.
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Figure 19. Durational Departure Rates for Selected Offenses*
Compared to the Total Rate, 2016
(Executed Prison Sentences Only)
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* Selected based on criteria that there were 40 or more executed prison cases and the aggravated durational
departure rate was 10 percent or more or the mitigated durational departure rate was 29 percent or more.

For both mitigated and aggravated durational departures, plea agreement or recommendation of
the prosecutor were the most frequently cited reasons for departure for all offense types.

In 70 percent of the mitigated durational departures, the court stated that the prosecutor agreed
to the departure, recommended the departure, or did not object to the departure (Figure 20). In
seven percent of these cases, the court stated that the prosecutor objected to the departure. In
23 percent of the mitigated durational departures, the court did not provide information on the
position of the prosecutor. These rates varied somewhat by offense (Figure 21).

In 61 percent of the aggravated durational departures, the court stated that the prosecutor agreed
to the departure, recommended the departure, or did not object to the departure. In 39 percent of
the aggravated durational departures, the court did not provide information on the position of the
prosecutor. There were no cases in which the court stated that the prosecutor objected to the
aggravated durational departure (Figure 22).

33 | MSGC: Data Summary



2016

100%

80%

60%

40%

20%

0%

100%

80%

60%

40%

20%

0%

Not e:

Figure 20. Mitigated Durational Departures,
Court-Cited Position of Prosecutor by Offense Type, 2016
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Figure 21. Mitigated Durational Departures,
Court-Cited Position of Prosecutor for Selected Offenses, 2016
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Figure 22. Aggravated Durational Departures,
Court-Cited Position of Prosecutor by Offense Type, 2016
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objected to the aggravated durational departure.
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Data Tables
Felony Convictions Receiving Misdemeanor or Gross Misdemeanor Sentences

Under Minn. Stat. § 609.13, if the court pronounces a misdemeanor or gross misdemeanor
sentence for a felony conviction, that conviction is deemed a gross misdemeanor or
misdemeanor. The sentence is a mitigated durational departure from the Guidelines because it is
below the appropriate range on the applicable Grid (i.e., a duration of less than one year and one
day). Although there are relatively few of these departures each year, the rate for this type of
departure has grown significantly over the past decade. In 2016, 4.8 percent of felony offenders
received a misdemeanor or gross misdemeanor sentence.

Table 4. Felony-Level Convictions Receiving Misdemeanor or Gross Misdemeanor
Sentences, 1981-2016

Year Total Number Number Receiving Non- Rate Receiving Non-
of Offenders Felony Sentences Felony Sentences

2016 16,927 820 4.8
2015 16,763 783 4.7
2014 16,145 804 5.0
2013 15,318 765 5.0
2012 15,207 865 5.7
2011 14,571 793 5.4
2010 14,311 754 5.3
2009 14,840 584 3.9
2008 15,394 498 3.2
2007 16,167 512 3.2
2006 16,443 439 2.7
2005 15,460 305 2.0
2004 14,751 341 2.3
2003 14,492 365 25
2002 12,977 290 2.3
2001 10,796 235 2.2
2000 10,395 215 2.1
1999 10,634 215 2.0
1998 10,887 216 2.0
1997 9,847 137 1.4
1996 9,480 144 15
1995 9,421 89 0.9
1994 9,787 110 1.1
1993 9,637 125 1.3
1992 9,325 89 1.0
1991 9,161 87 1.0
1990 8,844 67 0.8
1989 7,974 61 0.8
1988 7,572 52 0.7
1987 6,674 60 0.9
1986 6,032 55 0.9
1985 6,236 62 1.0
1984 5,792 58 1.0
1983 5,562 44 0.8
1982 6,066 66 1.1
1981 5,500 115 2.1
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